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Negotiation Bootcamp: Day One

Professor James Coben 
Mitchell Hamline School of Law, Dispute Resolution Institute

james.coben@mitchellhamline.edu
651-290-7533 (office); 651-336-2415 (cell)

Introductions

1) Your name, your job (what and where)
2) Some good news (something you are happy about)
3) Your favorite pandemic binge read or watch
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Why are you here?

Who in your own life (or, in public life if you prefer) is a great negotiator? And 
why do you think that?

What do you do well as a negotiator?

What do you believe you most need to improve?

What do you most want to learn in this course?

Your Vision of “Conflict”

Just to get you out of your 
comfort zone, RIGHT AWAY:
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Speaking of Ears: 
A Listening Quiz

Write down your answers

1.  Did I get to work on time?
2.  Name one person in my car pool.
3.  What injuries did I suffer?
4.  Did my lawyer tell me I could get damages 

for my injuries?
5.  Whose umbrella did I trip over?
6.  What type of job do I have?
7.  Did I call Otto or see my lawyer first?
8.  How did I feel when Otto hung up on me?
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Just to confirm what you “filled in”
On December 2, 2020, I came out of the apartment building at 7:30 

a.m. on the way to work.  I was hurrying as I had to be on time.  At 
the bottom of the stairs I tripped over an umbrella that had been 
left there by this guy, Ray Otto, who did not want a wet umbrella in 
his apartment.  I twisted my ankle, messed up my hair, and seriously 
hurt my hand. I had a very hard time typing at work, and I got in 
trouble with my boss.  Luckily, when I pulled myself together after 
the fall, my car pool was still waiting.  I brought my friend, Jerry, who 
was there and saw all the injuries, as a witness.  That afternoon I 
went to see my lawyer, Mr. Sharp, who said I could sue Mr. Otto. I 
called Otto to work it out, but he hung up on me. [151 words]

The Perfect Distortion Machine (your brain)
Your Brain

7

8



5

Heuristics

The common “rules of thumb” that bias probability 
assessments (judgments are in error because people 
misunderstand or mis-estimate the true probability of 
objective events).

In other words…

Humans are “hard wired” to distort information in the process 
of assimilating it

It is “natural” for negotiators to act “irrationally”
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Self-Serving Bias
People attribute positive events to their own character but attribute negative 
events to external factors.

It’s what leads people to assess uncertainty levels optimistically. From an 
infamous survey (U.S. News and World Report, 1997): 

52% Bill Clinton
60% Princess Diana
65% Michael Jordan
79% Mother Teresa
87% Me!!

The DYNAD

Your “Default” Approach to Conflict
(open and take 15 minutes to complete the DYNAD questionnaire)
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Dynamic Negotiating Approach Diagnostic 
(DYNAD)

A Repertoire of conflict-
handling styles
 Competing
 Accommodating
 Avoiding
 Collaborating
 Compromising

DYNAD Instrument
 Describes a person’s “conflict handling mode” along two 

dimensions:
◦ Assertiveness (vertical): Getting your needs met
◦ Empathy/Cooperativeness (horizontal): Maintaining the 

relationship between yourself and the other party

 During calm (initial response) and storm (after the 
disagreement has gotten stronger)
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Competing- A power-oriented mode in which one pursues his/her own 
interests at the expense of other’s

“might makes right”
 Strengths

 not afraid to articulate & advocate their point of view
 tend to be decisive
 will not be taken advantage of 
 fight hard to “claim value”
 can stake out ambitious position and stick to it

 Weaknesses

 risk provoking the other side & escalating the conflict or producing a 
stalemate

 often poor listeners & miss out on opportunities to “create value”
 pay a high price in their relationships – perceived as arrogant, 

untrustworthy or controlling

Avoiding- An avoidance mode in which one does not pursue his/her interests, 
does not address the other’s concerns, and avoids conflict

“leave well enough alone”

 Strengths
 sidestep unnecessary disputes
 force the other side to do all the work in a negotiation
 persuasive impact when they choose to assert

 Weaknesses
 miss opportunities to use conflict to solve problems
 often fail to articulate their interests & therefore, leave value on the table
 difficulty in sustaining strong working relationships
 often feel stressed
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Accommodating- A cooperative mode in which one neglects his/her 
interests in order to satisfy the other’s concerns 

“kill your enemies with kindness”

 Strengths
 develop strong working relationships
 appear trustworthy
 good consensus builders
 good listeners
 create less stressful atmosphere 

 Weaknesses
 subject to exploitation by the other side
 sometimes frustrated because they do not advocate their interests

Compromising- An expedient mode in which one  seeks to find a mutually 
acceptable solution that partially satisfies both parties.

“split the difference”

 Strengths
 skilled at temporary fixes
 good under time pressure
 may sacrifice short-term interests to preserve long-term interests

 Weaknesses
 may be too willing to give up on their issues – can be exploited
 “leave value on the table” – pay insufficient attention to the 

substance of the dispute because of concern with disturbing the 
relationship

 tend to negotiate somewhat begrudgingly
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Collaborating- A problem-solving mode in which one attempts to work with 
the other side to find a solution that satisfies both

“two heads are better than one”

 Strengths
 skilled at satisfying their own interests & the interests of the other 

side
 skilled at working through tough feelings & controversial issues
 open-minded & willing to listen to, & learn from, the other side

 Weaknesses
 may not be the most cost- and time-efficient problem solvers
 may overestimate the other side’s willingness to collaborate

Master Negotiators

 Have a firm objective
◦ Based on rational (not psychological) metrics
◦ Lead the other party

 Have a flexible strategy
◦ Increase other’s benefits or decrease costs
◦ Increase perceptions of benefits/ costs
◦ Separate outcome value from relationship (hard on the 

problem, soft of the people)
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If that’s all it takes…

Why are there not more master negotiators out there?

Imagine…

 You come across a cabin in the woods
 3 people are dead inside
 All doors and windows have been locked from the inside

 What happened?
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The cabin is an airplane cabin

Negotiators get lost “in the woods”

 Make assumptions and forget to later verify them

 Lack an over-arching framework to organize what 
they know

 Lack a way to systematically update information
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Neg ot
Since I am a law professor, why not a little Latin?

Negotiation
“An interactive communication process by which two or more parties who 

lack identical interests attempt to coordinate their behavior or allocate 
scarce resources in a way that will make them both better off than they 
could be if they were to act alone.” (Russell Korobkin).

“A basic means of getting what you want from others.  It is back-and-forth 
communication designed to reach an agreement when you and the other 
side have some interests that are shared and others that are opposed.”  
(Roger Fisher & William Ury)
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Characteristics

 Two or more “parties” (who may be individuals, groups, 
organizations, nations, etc.)

 A perceived or real conflict of interests, wants, values, 
understanding 

 The parties choose to interact with one another because they 
believe they can influence the other through communication or 
otherwise improve their outcome over other alternatives

Angel Apple Negotiation
• Half of you will be Dr. Hart; half will 

be Dr. Spine.
• First, read your role (download 

from the website). Be very clear 
what you need to achieve. How will 
you do so? (power, rights, fairness?)

• Negotiate in assigned dyads (in 
break-out rooms). 

• The participant playing the role of 
Dr. Spine should write the terms 
of any settlement in a chat 
message to Professor Coben (or 
report an impasse).
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Failure in Negotiations

Obvious  The Inability to Reach Agreement
BUT ALSO

• Unnecessarily high transaction costs
• Sub-optimal results

Primary Barriers to Settlement in Unassisted 
Negotiation

 Strategic

 Cognitive

 Principal/Agent Problems
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The Strategic Barrier

Incentive to hide or actively mislead negotiating partner about 
critical information in order to claim value

Rational behavior BUT likely to result in informational poverty 
and unreliability

Cognitive Barriers

Humans are “hard wired” to distort information in the process 
of assimilating it

It is “natural” for negotiators to act “irrationally”
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Principal/Agent Barrier

Agency Benefits

• Knowledge

• Resources

• Skills

• Strategic Advantages

Agency Costs

• Different Preferences

• Different Incentives

• Different Information

A Task-based Approach
Preparation
Internal
External

Information Exchange
Acquiring
Disclosing

Agreement Proposals
The First Offer
Counteroffers

Resolution
Agreement 
Impasse
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Conceptual Negotiation Models

Adversarial

• Zero-sum game
• Positional
• Withhold information
• Trade concessions
• Apply pressure
• Focus on rights and 

power

Problem-Solving

• Expanding the pie
• Interest-based
• Share information
• Explore options
• Apply principle
• Aware of rights and 

power

Getting to Yes 

Four Primary Tactics from Getting to Yes

Separate people from the problem

Focus on interests, not positions

Consider a variety of options

Insist on outcomes tied to objective criteria
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Key Skill Associated With Each Problem-Solving Tactic

LAIR:
 Separate people from the problem
Listening

 Focus on interests, not positions
Asking

Consider a variety of options
Inventing

 Insist on outcomes tied to objective criteria
Referencing

A Salary Negotiation 

• Half of you will be Professor 
Gordon; half will be the 
Department Chair

• First, read your role (download 
from the website). Be very clear 
what you need to achieve. 

• Negotiate in assigned dyads (in 
break-out rooms). 

• All participants: complete the 
salary negotiation report form 
(download from the website). 

• Department Chair: send the 
answer to the first three questions 
on the form to Professor Coben 
via the chat function.
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Key Concepts: RPs
Reservation Point (also 
called “bottom line”): the 
point at which a party has such 
reservations that he/she is likely 
to walk away from a deal.

Chair: no more than $20,000 
Professor: at least $12,500

Key Concept: ZOPA

Zone of Possible Agreement (also called 
“bargaining range”): the overlap between the 
parties’ reservation or walk-away points
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Anchoring

 People make estimates by starting at initial “anchor” position.

 Evidence suggests that anchors have disproportionate 
influence because individuals tend to access information 
consistent with the anchor rather than information 
inconsistent with it.

 As a general rule: moving first benefits negotiators regardless 
of culture, power, or single vs. multiple issue problem.

Dealing With the Anchor Effect

 Consciously focus attention on relevant pieces of 
information that are inconsistent with (or that have no 
direct relationship to the anchor value). Instead, for 
example, focus attention on the offeror’s BATNA or 
reservation price.

 Challenge the first offer by addressing/attacking the 
rationale behind the first offer
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Reactive Devaluation

We devalue an offer PRECISELY because it comes from the 
other side

Creativity

 Brainstorm for non-monetary options
◦ Without money constraints, what does the 

professor really want?  (ASK!)
 Emphasis shift:
◦ How can I get the chair to increase my earnings?
◦ …to increase my benefits?
◦ How can the chair get more money?
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Loading Dock Negotiation
• Half of you will be Buyer Blue 

Sky Foods; half will be the Seller 
Acme Development 
Corporation

• First, read your role (download 
from the website). Be very clear 
what you need to achieve. 

• Negotiate in assigned dyads 
(in break-out rooms). 

• Seller: report settlement terms 
(or impasse) to Professor Coben 
via the chat function.

Loading Dock Debrief

Blue Sky can pay: maximum of $153,000
Acme will take: >$147,000

ZOPA: $147,000-$153,000
ZOPA Midpoint: $150,000
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Power Tactic Risks

 Miscalculation of bargaining zone leads to impasse

 Claims of disinterest might not be credible

 Tactics generate emotional response that leads to 
impasse

 Negative impact on relationships and reputations

 Negative impact on performance of agreements reached

Key Skill Associated With Each Problem-Solving Tactic

LAIR:
Separate people from the problem
Listening

Focus on interests, not positions
Asking

 Consider a variety of options

 Inventing

 Insist on outcomes tied to objective criteria

 Referencing
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Communication Iceberg

Visible
Language
Appearance

Behavior

Hidden
Assumptions     Values    Needs
Expectations    Learning Styles

Thought Processes
Cultural and Personal Attitudes

Communication Gap

Communication Filtering Process

Known only to
sender

Known only to
receiver

What’s
meant

What’s
understood

What’s
sent

Public
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Learning From Your Own Experience

 In your life, who is a really good listener?

 What does that person do or say (or not do or say) that 
makes him/her a really good listener?

YOU WANT TO BEHAVE LIKE THAT PERSON!!!!

Barriers to Effective Listening

Distractions
Assumptions
 Premature Conclusions
Overconfidence in judgment
Confirmation Bias
Questions (that skew information)
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The Question Changes the “Facts”!

Contacted = 31 mph
Hit = 34 mph
Bumped = 38 mph
Collided = 39 mph
Smashed = 41 mph 

What are we listening for?
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Distinguishing Among Issues, Positions, and Interests

Issues:  Elements of a dispute which are capable of being addressed 
—the “agenda” for the negotiation, “topics” to be tackled

Positions:  Specific solutions that a party proposes

Interests:  Underlying needs, concerns, goals, evaluation criteria 
that must be satisfied to resolve the conflict

KEY POINT: Fully understanding interests can expand the ZOPA 
(zone of possible agreement)

Positions, Interests, and Issues
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Issues, Position, or Interest?

 “The classroom door should stay open.”

 “The classroom door should stay shut.”

ISSUE:  What should we do with the classroom door?

INTERESTS:  
 Reduce sound
 Temperature control
 Avoid papers blowing
 Need for Control

Interests

Needs/concerns/goals can be:
• Substantive
• Procedural
• Psychological

All are interests
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Start with “Open” Questions

GOAL: Maximize opportunity for the speaker to volunteer 
information

 Open Questions seek expansive answers
◦ What brings you here?
◦ What do you need to make this deal work?

 Closed Questions seek limited answers
◦ Specific: What is the time period for the lease?
◦ Yes-No: Will you sign a year-long lease?
◦ Leading: You don’t have any objection to a year-long lease, right?

Techniques for Drawing Out Interests
 Active listening—showing that you hear and understand an explicitly-stated 

interest (substantive, psychological, procedural)

 Variations on “Why?” Don’t be afraid to be tenacious in seeking out information

 Clarifying (with verification)

 Reframing (with verification)—decoding a position to reflect the underlying 
interest(s) and stating them in neutral, forward-looking terms

 RESIST THE TEMPTATION to suggest solutions!!!!!
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Barkai Chorus: Questioning
Professor John Barkai, University of Hawaii Law School

Tell me more about that.

What do you mean by that?

Can you put that in other words?

What do you mean by ______________?

Can you be more specific?

How so?

In what way?

That’s helpful, keep going.

Hmmm, hmmm.

More questions for interests

 Ask for understanding, not justification

 “Why” and “why not” and “what if”
 Or: “Could you identify the reasons underlying your decision not to…”

 Ask about the future, not (just) the past

 Question yourself (your client)  vigorously about 
interests

61

62



32

Variations on “Why?”

 If you got this, what would it mean for you?

 What works for you in this proposal?

 Can you help me understand…

 What do you most want me or the other party to understand?

 What’s important about this proposal from your perspective?

 If you get what you’ve asked for, what problems would it solve for you?

 In order for a solution to be viable, what problems or needs must be addressed?

A Workplace Conflict

Listen carefully. Ask questions that you believe will be helpful in 
identifying the interests of the parties in the conflict described.
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Interests Summary

SUPERVISOR (HALE):
o Get windows up quickly

o Maintain good relations with all 
staff

o Use fair (but easily administered) 
system to allocate jobs 

o All jobs done “in-house” unless 
absolutely necessary to contract 
out

o Zero tolerance for insubordination

EMPLOYEE (WILSON):
o Create fair system for “bad” job 

assignments
o Get the windows up efficiently 

and economically
o Avoid being “tagged” as 

troublemaker
o Stop workplace taunts
o Avoid heights (but without, if at all 

possible, admitting fear)
o Keep job

Watch Out For Fixed Sum Error

 Most negotiators  ASSUME that their counterparts’ 
preferences are in complete opposition to their own
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INSTEAD, GREAT NEGOTIATORS…

“[E]nter bargaining situations with precisely the 
opposite assumption: that the opponent probably 
had either somewhat different preferences, or at a 
minimum, the same preferences but in a different 
order of priority.” 

Russell Korobkin, Negotiation Theory and Practice, pg. 114

Integrative Bargaining (Opportunity)

 Opportunities for integrative bargaining arise from differences in: 
preferences, costs, predictions about future, risk preferences, time 
preferences….

 Your job as a negotiator is to figure out what to add or subtract 
from the negotiation to expand the cooperative surplus and/or 
what can be traded (logrolling)

 HOW? (asking and listening)
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Key Points
 Logrolling (trading issues) can increase the size of the bargaining 

zone, increasing the joint cooperative surplus available in an 
agreement

 The most “socially efficient agreement” (largest cooperative 
surplus) is not necessarily the best result for either individual 
party

 There are often ways that both parties to an agreement could 
have reached a result preferable to both if they had understood 
each other’s interests more fully and searched harder for 
integrative potential

Planning/Preparation
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How Not to Do It? (Albert Brooks in Defending 
Your Life)

Planning Form (Interests and Outcomes)
INTERESTS

1) What are your interests? (rank in order of importance)

2) What is your best prediction of the other party’s interests? (rank in order of importance) 

OUTCOMES (BATNA/WATNA)

3) If you do not reach agreement, what are the possible outcomes?

4) Of these other possible outcomes, which is best option for your client (your BATNA – best 
alternative to a negotiated agreement)?

5) How likely is this outcome? What could you do to make this outcome more likely? 

6) Of these other possible outcomes, which is the worst option for your client (your WATNA –
worst alternative to a negotiated agreement)?

7) How likely is this outcome? Is your client willing to live with it?
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Planning Form (Options and Information)
OPTIONS

8) What options meet your interests that you might offer during negotiation? Of these, place an asterisk (*) 
next to options you believe will be particularly attractive to the other party.

9) What is your reservation point on any given issue?

10) What do you plan to propose as an initial offer/demand (recognizing, of course, that you might be 
influenced to make a different opening offer based on what you hear during initial information exchange)?

11) What do you anticipate the other party’s initial offer/demand will be?

INFORMATION

12) What information to you want to offer to the other party during the mediation?

13) What information, if any, will you withhold?

14) What information do you want from the other party?

The Race Horse Negotiation

• Half of you will be the Agent for 
the Jockey; half will be the Agent 
for the Stables

• First, read your role (download 
from the website). 

• Complete the planning 
instrument (file transferred to 
you by Professor Coben in the 
chat). 

• Negotiate in assigned dyads (in 
break-out rooms). 

• Agent for the Stable: send the 
answers to the questions on the 
negotiation report form to 
Professor Coben via the chat 
function.
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Debrief – Race Horse

Negotiator’s Dilemma
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Trust Problem

 How open and forthright should you be?  How much 
“revealing” must you do to engage in optimal integrative 
bargaining?

 How secretive and misleading should you be? How much 
“concealing” must you do to capture the maximum 
amount of cooperative surplus?

Thankfully...

 Reputation for future negotiations matters

 Negotiators can always communicate
◦ Ask for proof (e.g., of a BATNA)
◦ Use contracts (mindful of verification and enforcement problems)

 Example: Joint venture document exchange re: production capabilities

◦ Legally “imposed” obligations: discovery/mandatory disclosures
◦ Pro-social behavior: Create helpful emotional states

 Lewicki,  Trust and Distrust
 “Parties who trust each other approach each other with cooperative dispositions”
 “Greater expectations of trust…lead to greater information sharing.” 
 “More favorable initial offer to the other, and responding reciprocally to a favorable initial offer, are both critical to 

trust building.”

◦ Reduce social distance (YIKES!)
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A “BIG” Problem

When parties find they have conflicting interests that cannot be 
reconciled, they tend to rely on pressure (power, leverage) rather 
than principle

Closing Thoughts
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Debriefing Today’s Negotiations

“Coolest” negotiator move you saw?
What worked?
What didn’t work?
Hardest problem to overcome?
Creative solutions? If so, how did they get developed?
How might you change your preparation to do better?
Questions?
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